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An Australian buyer entered into a contract with a Bulgarian seller for the purchase
of cheese. After the initial shipments, the buyer complained that the goods were not
of the quality or description that the seller had agreed to supply, it thus withheld
payments for the last shipments. The seller sued the buyer, which objected that the
seller was in breach of contract for lack of conformity of the goods and that the
buyer was thus entitled to set off the seller’s request with its claim for damages. The
buyer, referring to the CISG argued that the cheese [should] “be fit for the purpose
expressly or impliedly made known to [the seller] and that the cheese possesses the
qualities of sample cheese provided” (article 35 CISG). The judge of first instance

dismissed the buyer’s allegations.
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On appeal, the Supreme Court made the decision mainly on the facts themselves.
The judge found there was no source of proof of any matter relevant to the question
of the quality of the cheese and its being the cause of the reduction in sales. Besides,
after the buyer had received the complaints from its customers, it had remained
silent on the quality or source of the cheese for a long time and continued to accept
the cheese from the seller and make payments. Considering all these circumstances,
the judge concluded that there was not a genuine offsetting claim and the appeal was

dismissed.
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