Case 799: CISG 39

The Spanish buyer was sued by the Italian seller for non-payment of the price of the
sales contract concluded between them. The buyer claimed that the machine
supplied was unusable (machinery damaged and unmaintained). The expert
appraisals were carried out two and three years respectively after delivery, when
the merchandise was no longer in the hands of the buyer, which had sold it to a
third party. The court of second instance found that in such circumstances it was
difficult to determine accurately what had been the state of the machinery at the
time of conclusion and consummation of the sales contract, while indeed there was
evidence to indicate that the machinery had been in good condition at the time of
delivery: the buyer had not questioned the satisfactory state of the machinery until
a year after delivery and the new buyer had paid the price and not complained
about the condition of the machinery.

With regard to the complaint from the Spanish buyer, the court considered that
what could be regarded as a reasonable period of time under CISG article 39 (1) had
expired, and that the buyer had therefore lost the right to plead a lack of
conformity.

Regarding the interpretation to be given to the two paragraphs of CISG article 39,
the court found that “the logical and consistent interpretation is that the maximum
period of two years applies when the reasonable period of time referred to in the

first paragraph is not shorter”.
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